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reveal the relevant rule for the choice of law,1 The rules of any
given system of law are arranged under different categories,
some being concerned with status, others with succession,
procedure, contract, tort and so on, and until a judge, seised
of a foreign element case, has determined the particular category
into which the question before him falls, he can make no pro-
gress, for he will not know what rule for the choice of law to
apply. He must ascertain the true basis of the plaintiff's claim.2
He must decide, for instance, whether the question relates to
the administration of assets or to succession, for in the case of
movables left by a deceased person, the former is governed by
the lex foriy the latter by the lex domidlii.
Difficulties     This process of classification, which consciously or uncon-
^ttend sciously must always be performed, is usually accomplished
tion
classifies automatically and without difficulty. If, for instance, the defen-
dant is sued for the wrongful detention in France of the plain-
tiff's chattels, the factual situation before the court clearly raises
a question of delict. Occasionally, however, the matter is far from
simple.
In the first place, it may be a case near the line in which it
is difficult to determine whether the question falls naturally
within this or that juridical category.
Secondly, it may be a case where English law and the rele-
vant foreign law hold diametrically opposed views upon the
correct classification. There may, in other words, be a conflict
of classification, as, for instance, where a breach of promise to
marry is regarded by French law as a tort, but by EnglisK law
as a breach of contract.
Difficulties/ v/These two difficulties are well illustrated by the historic
Marriage Case* decided by the Court of Appeal at
Marriage * ^n altemativ€ English word for classification is 'characterization*. In French
Case it is called qualification. The problems that it raises, siace their discovery by
Kahn in 1891 and Bartin in 1897, have been widely discussed both in England
and abroad. The following are the chief contributions in English: 1 5 B.T.BJ.L,
46-8 1 "" (Beckett) ; Robertson, Characterization in the Conflict of Laws (1940);
Falconbridge, Conflict of Laws, pp. 50-123; Cook, Logical and Legal Bases of the
Conflict of Laws, pp. 211 et seqq.; Lorenzen, 20 Columbia Law Review, 247 et
seqq., and pp. 743 et seqq.; Unger, 19 Bell Tard9 6; W. R. Lederman, 29
Canadian Bar Review, 1-33, 168-84; Graveson, pp. 43 et seqq.; WolfF, Private
International Law, pp. 146-67; Dicey, pp. 41-56; Morris, Cases on Private
International Law, pp. 23—25^74 L.Q.R. 503 et seqq,
z In the estate of Musurus,\i^6\ 2 A11E.R. 1666, i667^rSir Boyd Merriman.
* Anton v. Bartolo, Clunet (1891), 1171. For a fuller and more detailed
account see Robertson, Characterization in the Conflict of Laws, pp. 158-62;
1 5 B.Y.BJJL. 50, note i ; Wolff, op. cit., p. 149.

